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dated May 7 and the May 21 request by BA.

Summacy of Backgroamd:

In its Order No. 72708 dated June 24, 1996 at page 6, the Commission affirrned the
contimuation of the activitics of the Maryland INP Copsartium ("Comsortinm”), istiuding the
pursuit of the goals of issumnce of an RFP snd 20 NP implementation date of third gasee 1997
for Maryland's two largest LATAs. The Commission finther acknowledgead the mlﬂi .
organization” of MCAC as the device to be utilized 1o “further these [Consortinm] |
Within the framework of Case No. 8704, for the past 11 months MCAC has pr
mmutmmnﬁm&mwwmlywﬁbcm'smﬂw by
selecting and contracting with a vendor for the provision of ENP dumabase services. Since sache

E vendor is expected to derive tens of millions of dollars in compensation for its sophisticated snd

intricate services, the governance and organization of MCAC, under the amspices of the
Consortium and Case No. $704, impiemented an approprizie and neoessary risk managesent
strategy o which its membership of competing carriers could agree.

Also within the framework of Case No. $704, the Consortimmn emablished the regime of
contractual relationships necessary w impleraent LNP in Maryland This regime is: (1) a Master
Contract is to be negotimted between MCAC (comprised of member carriars) and the vendor
providing LNP database services, sd (2) & standerd User Agresment is 1 be exscuted between
the vendor and each entity: inchuding any MCAC member, electing to use the vendor's services
("Uses™). mmumw“uphwuwmmm

forn thet incodfiptatier SN __vw:mmﬂzwmh _
cdificbalifity to uss the services of the vendar:

o .._'Mdhmmwaandemwbsmcuu
mduWuuankWndMym&r
mubtiple carriess, many of whom are sompetitors, to enter iato 2 Maser Contract with 2 LNP
dstabasc scrvices vendor &3 individual partics to that Master Contract.  Differing viewpoints
among carriers would be likely tv create issurmoimtsble obstagles o Master Contract
negotistions. Moreover; it would be unlikely that any- vendor could come to tarms, within. the

mswwmmm-muwym-
unified front of cmriers.
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wnaoea the entire Master Contract and standard User Agreemem regime has been
gé%ﬁ-&ﬂﬁsﬁngﬁiiﬂo as carly as April 19962 This
regime was decided with B %Eggﬁu%&?
Consortium, reported to &nnogon.bg s Secand Quaruerty Report (p. 12 and Exh. 6),
and implemensad by MCA gauﬂz 1996 formstion. BA has raised no cbjection or
-complaint regarding this regime for the 13 months the regime 2ias been in place, but 40 days
before the commencement of the 3rd quaner of 1997, BA now raises its first concern.

BA's eleventh-hour concerns also emerge just days before the expected complexion of:
Masier Contract negotistions. Following its five-momh veador evaluation efforts during August
through December 1 wwm!n.» initisted Master Contract negotiations with its selectad vendor;
Lockbeed Martin IMS, in Japuary 1997. ggﬁs&isﬂlﬂgéﬂ
rBEnSnuﬂon&gonoa to achieve the best possible price for the highesr :
database services. Those pegotiations have resolved hundreds of issues and aow are more
9S percent complete, with the final elements of less than five issues remaining to be
Both the Consortium sad MCAC have informed BA of the schedule of Master Contiact

- nego BoBavBﬁ% during 1996 and 1997, including by formal written notice from MCAC -

on December 19, 1996 (enclosed as Attachment I). BA bas raised na objection or complaim
before ?nggg?égﬁmiggggg
undervay, n just dsys before their expecied conclusion, BA now rases s first concern.

These negotiations on the Master Contract are inexricsbly hinked to the negotiations on

the standard User Agreement. This is gﬁnﬁugcﬂugwg%&nvg
Conuact and incorporates, by references to the Master Contrece, all of its pricing wrms (these
terms specify that prices for each User will be an allocated amount of the aggregme of all charges
to Users based on the allocation model to be issund by the FCC in its pending LNP cost recovery

uon_ﬁ& Accordingly, & party cannot negotiate on only the User Agreement; any participstion
ﬁ?gggggssezig
E&Eg 1 request, which is to negotiste joimly with MCAC for the

g&ggﬂgg %8%3&!&§n3
Ea!lﬁng .

_...._E_ Bﬁgﬁgggag is extvemnely short. If there is to be
Bwnomaomg% soccordance with the implemetnation schedule set by the
Commission and as modifisd by the schedule deloy wntil October 31 proposad by BA on May 9,

2Sse, Consortium Mesting Minutes of April 2 and 3, 1996 (provided in the May 7 filng by fve MCAC
members). _ v

3in the Matler of Telaphane Number Portability, CC Docket No. 95-118.
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hmmmmwvmwm&dhwnmw
toward execution as expeditiously as possible.

Legal lssues

L_Legal Lighility Bell Atlantic is not 2 membex, and it bas stazed it does aot intend 0
become a member, of MCAC. However, uader Maryland's joint and several liability doctrine ¢
MCAC could be jointly and severally lisbie for any claim ageins BA arising from BA's impacy
upon the segotiations of upon any other aspect of the Master Cogtract. The doctrine provides-
that in the event of BA's inability or unwillingness to pay s judgment sgainst it for sz action
related 10 the Master Contract, 2 party to the Master Contract such as MCAC may be beld liabls-
for that judgment. BA acts such s bad faith, frand, deceit, gross negligence, willfal
wrongful taking, or the provision of false or misleading inrformstion could have a si
negative cffect oa MCAC, not only because MCAC must defend against such claimas but o
MCAC's insurance does not cover such istemional ‘misgconduct (nor would sny insuraaxce
coverage be available to protect agains such risks). Accordingly, such acts could place MCAC's
owrs sssets, or potentially MCAC members themselves, at risk for BA's Hability. Since
MCAC's negotiations src for LNP deployment in the scven jurisdictions comptising the Bell
Atlantic service srea, negotations-retated liability arising anywheve in the area cansed by Bell
Allantic or any of its seven opesating companies could accrue 10 MCAC. Legal responsibility of

thxsmnnendtothxsmnt,ionhemofampeum is inappropriate and cannot be assomed
by MCAC.

The centerpiece of MCAC's risk management strategy addresses this precise concern, b
only 2s 0 MCAC members Undar Article VIH of MCAC's Operating Agreement, all members
are protected by MCAC's.i and will be indemnified by MCAC for actions made in good
faith on behalf of » baxt_ significantly, there is no indemification or prowction of s
mwbmmmmmm for improper personal
mo:mmofﬁ. Such bad acts will sxpose the member committing them w sole
and several-fiakslify, . ficmni witich MCAC aod its members will be immune  Given MCAC's

nierslith of carviers fist are in competidon with cne mother, this risk mansgement
muﬁwmmﬁrmmmo{mm Withowt
these protections and sccpunmbility tmeasures, it was clear during the Consortidii's 1995 and
1996 discussions that carriers would not agree 1o participaze in such 2 joint venture.

If BA were to join MCAC, MCAC's concerns would dissppear a3 BA would be
accountable, just as all other MCAC members are, for its inteptional wrongdoing snd other bad

“8y ™e terms of its Oparating Agresment at Section 14.3, MCAC is governad by Marytand Law.

878 FOvd ceo9iestos'qQl vH NOLYNWO 1%1v:'WOdd 81'Zl LE-R1-NAC
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acts. In addition, BA would be protecied from the intentional wrongdoing and otber bad scts of
any other MCAC member,

2__Competicive Nuarality. BA’s request is for all the negotistion rights and associated
privileges of MCAC membership, without the responsibilities that necesurily accompeny
MCAC membership. These responsibilities include fiduciary duties arising under common law
owed between and among MCAC members. These responsibilities aiso include financial
obligations, MCAC members bave 10 date expended more than $100,000, as well & resowrces
and in-kind conwibutions weli excceding thar doller figure, © support MCAC's LNP
implementarion efforts. BA's request is to have a role in the Master Coutract negotiations unlike
say other carrier, and as such, to be treated differently than any other carrier implementing LNP,
in contravention of the competitive neutrality divective of Secton 251(e)2) of the

Telecommunications Act of 1996. The blatant inequity arising from BA's roquest would nth
at issue if BA joined as a member of MCAC.

-'

WM&M.MM‘:W&M@
armay of new unresolved issues would emerge. First and foremost; if BA weye granted the right
0 join MCAC's Master Contrtact negotiations as s non-member of MCAC, a procedent would be
set that would cause & parade of other wireless, cable television, wireline, interexchange, smalt
independent gnd other carriers with even the slightest interest in porting atxmbers © seek the
same opportunity. It is unclezr to MCAC how BA could be permitted to join the negotiatians
while other carriers could be denied. Thus, BA's entrance into the negotistions could precipiuse
a massive influx of other carriers, and the impact op the near-completed negotiations would
likely be devastating. Five months of negotistions progress, the costs of which have been boroe
ectirely by MCAC members, could be lost, thereby effectively eliminating any prospect for

compliance anywhere pear the deadlines established under the Commission's implementation
schedule.

¥ [ 1

Second, if BA were granted the right o join MCAC's Master Contracy pegotdations as a
non-member; there is no mechanism to address the potential circumstance of dissgreement
between BA-and MCAC on » Master Contract issue or provision. For example, there is oo
solution in place in the event that BA sought 3 Master Connract provision bensficial to the
incumbent local exchange camier but detrimentl 0 all nom-incambents. On May 21,
Commissioner Ligon raised this concern generally with BA, and BA's response thar “we would
;ove on” in the event of a disagreement is non-responsive and does not provide any sclution.
Moreover, the vendor, charged by the FCC with strictly maintaining competitive acutrality in its
implementation of LNP database services,® would have no way of maintsining its peutrality if

Sin tre Matter of Telephone Number Portebilly, First Repert and Order and Further Notice of Proposed
Rulemaking. CC Docket No. 95-118, FOCM(MMZ 1996), paras. 82 93,

8s9 3ovd €60B8188€0L 'Al WA NOLNVYO l%1v:WOodd 81:ZT1 46-01-NNC
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required 1 choose berween pegotiation participants in the event n disagreement. If B

entrance aoﬁnﬁnoggﬁuﬁng% m&.ﬂﬂﬁﬂu&gﬂuﬁﬁﬁo
gugﬂgg.?ia&gg%ia
potential disruption of the negotiations, is significantly exacerbaved. U.hﬂaﬂ!ugﬁﬁu

negotiations further jeopardizes timely deployment of LNP in aceordance with the Commission
established implementation schedule.

Third, if Egeanﬁ_n—n:«r Bmcmugn.n:gnsg!ﬂogﬂu
non-member of MCAC, would such a right afford BA the legal right to perticipete in the on.
going administration © nﬁngoﬂuﬁo Many significant sctions are expectsd to arise
duning administration, including decisions on renewal of the vendor, enhancements to the LNE
dstabase, and aopgom&ﬂcﬁgﬁﬁng MCAC again notes its aforementioned:
concerns of legal liability, competiive neutrality, influx of other interested nos-
sdminisorators, and disagreement among administrators if BA was to enjoy & right to pardcp
mugggomeggrEBMhE%BW&nglm .

. Fourth, BA's 11th-hour request calls into question the intenticas of BA © comply with .
the Commission's established implementation schedule. BA's request emerges 11 mooths after
the Comrnission's June 1996 Order establishing this schedule, 13 months after the formation of
the Master Contract and stndard User Agreement regime, and five months after BA was
formally notified of the commencement of Master Contract pegotiations. BA's request also
emerges just 40 days in advance of the third quarter of 1997 and just several days ahead of the
Bﬁ.vﬁ&aouoﬁwgomﬁn!&g%nog Moreover, MCAC notes that on the
same March 1997 date BA announced to ?gﬁgﬁgas
gg&sog it also proposed to the Consortium a delay untl October 31 in BA's

m_g of LNP, a proposal that would fail to meet the Commission's implementation
schedule set in June of Soﬂm&ailgg 0 the Commission on May 9,
1997. Fggiiggggﬂgﬂn
throughout the.mid-Atantic region, BA's request should be copstrued as an untimely and undue
threat to the Commission's established implementation schedule, and thus sbould be rejected.

Finally, MCAC potss that the four preceding legal issues arising from BA's entrance into
%%é?g&iﬂugi&g!ﬂﬂgug&%

MCAC. No precedent for other interested carriers to intervene into the negotistions would be
Rr&ﬂhoag!n) members would be resclved either by MCAC members ar MCA: Q
%gggglﬁﬁégggﬁng
would he fully suthorized to participate in Master Contract sdministration, snd the prospects for
timely campliance with the Cozamission’s established implementation schedule would be greaty
E MCAC hereby renews its repemted invitations to BA w0 join MCAC, and notes that
snother ILEC with %gﬁﬁngsa!o? GTE, ias just joined

MCAC nEmB-a MCAC made at Jcant 15 revisions o its Operating Agrecment requested

ﬂﬂﬂﬂﬂﬂﬂ
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byGﬁ,hmeﬁmbMGﬁsmﬁm&Mﬁmmﬂm&m&
MCAC membership.

CNANC?), As described sbove, BA's request, if granted, would eliminste the liability
protections competing carriers have established between onc another and the single negotisting
front that competing catriers must present to the vendor in order to bring about a timely and
rational execution of the Master Contract. BA's request, if granted, would also jeopardize the
egual voice each carrier would exercise in the negotistions by injecting a new party, not subject.
1 MCAC's one-vote-pez-member policy, into the negotiations. To eliminate these featires is o
effectively climinate the need for MCAC at all. Such action would contradiet the Commission's
own asquiescence to MCAC and its governance and organization as the vehicle to implementithe
Commission’s established LNP goals.$ Sn:hmwouldﬂsodzcﬂyconﬂmmmem
endorsement of MCAC and the other six limited liability companjes implementing ENP
zbougnourth:mﬂonmadebyd::NANCmtheFCConApanS 1997. MCAC ootes that
NANC is the Federal Advisory Commitee to the FCC comprised of a cross section of
telecommunication industry segments charged with exbaustively examining LNP deployment
activities throughout North America, including the activities and characteristics of MCAC and its
six counierparts. NANC expressly recognized the concerns for lisbility protection, single-frant
regotiations with the vendor, and exqual voices among Master Contract negotistors in Section 4.6
and 4.4.2 of its Report recommending and endorsing MCAC and its counterpens.?

I
Propased Seolution

In light of the positions of MCAC and BA recendy expressed, and in light of the views
presented herein, MCAC makes the following offer in an atempt 10 resolve the issues in dispuze.
Since BA and all other Users are to enter into 2 standard User Agreement, MCAC is willing 0
provide a copy of the eurrent draft of the standard User Agrecment to BA and any other potential
User requesting a copy, subject to two conditions. Firsz, BA and any other potenzial User
fequesting & COpY DSt execAlie an ppropriste non-disclosure agreemen easuring non-disclosure

6Sew, Order No. 72708, p. 6

7Ses. Sections 4.6.1, 4.6.2, 4.6.3 and 4.4.2 of the North American Numbering Councli (LNPA Selection

Working Group) to the Federal Communications Cammission (April 28, 1997).acapyd‘uhi=h-mdnud
as Atachment 2.

/e  aAovd £8e8168c0L A1 ¥A NOLXVO LBIV'WO¥4 ®Z'Z1 ¢6-DL-NAT



N B
A POPMMY TATLT LAY 203 Y NaPLE S E Ol
JU, 17,1997 I 14PN ATRT LEW 243 0 RRT.: e

o
1 4L
R RS v - ’
L -_7":':."."_ ------ .4’
et ".’

A

Mr. Danicl P. Gahagan
May 27,1997
Page 8

of the copy to apy third party. Second, MCAC's provision of the cutrent draft of the standard

User Agreement to BA or any other potential user requesting a copy is subject to the approval of
the vendor, Lockbeed, with whom MCAC is now negotiating.

Thank you for your coasideration of these issues. Please direct any questions concemning
these issues o me or Anne La Lena, MCAC Chairman.

Carville B. Collins
MCAC Counsel .
cc:  Anne F. La Lens, MCAC Chairman ‘
Robent D. LMASMG&@COMB&\IMW -
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May 20, 1997

Mr. Daniel P. Gahagan

Executive Secretary

Public Service Commission of Maryland
€ St. Paul Street

Baltimore, MD 21202

Dear Mr. Gahagan:

By letter to this Commission dated May 7, 1997 (“Letter”)},
representatives of several companies allege the existence of a
*serious problem” that “threatens” implementation of a permanent
local number portability solution in Maryland. The Letter's

conclusions are in error and its exaggerated sense of alarm is
unjustified.

The “serious problem” is the simple £fact that BA-MD has
proposed to negotiate an agreement with the vendor selected by
Maryland Carrier Acquisition Company (*MCAC”) to be the
administrator of the permanent local number portability (“LNP”)
data base in Maryland. Such negotiations are necessary because
BA-MD was denied the opportunity to participate in contract
negotiations between MCAC and the data base vendor. The Letter
suggests that BA-MD is prohibited by law from entering into such
negotiations. The Letter alsc suggests that BA-MD is required by
law to enter into the contractual terms agreed to by MCAC and the
data base vendor during negotiations from which BA-MD was
expressly and involuntarily excluded. Finally, the Letter
demands that the Commission order BA-MD to enter into the MCAC-
negotiated contract, implicitly concluding that this Commission
has the authority to do so. 1In all these respects, the Letter
incerrectly states the facts and the law.
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Contrary to the Letter’s assertions, nothing in Section
251 (e) (2} of the Telecommunications Act or elsewhere supports
such an ineguitable result. Section 251(e) (2} states, in its
entirety:

“The cost of establishing telecommunications
numbering administration arrangements and number
portability shall be borne by all telecommunications
carriers on a competitively neutral basis as determined
by the [Federal Communications] Commission.”

The Letter presents no evidence as to how BA-MD’s proposal
to negotiate a contract with the data base vendor will result in
costs being borne on an other than competitively neutral basis.
Section 251(e) (2) clearly does not require that all participants
in the number portability plan subscribe to the same identical
contractual arrangement. Even the Letter itself recognizes than
contracts will not necessarily be uniform, stating at p. 4 that
“each User Agreement may vary to accommodate engineering or
technical modifications suiting particular network
configurations.” Because of differences in size, functions,
nature and volumes of businesses performed by the various
companies involved in the LNP process, the agreements between
each such company and the data base vendor will necessarily be
different. The Letter also clearly states that under the
existing MCAC contract the vendor is currently “precluded from
negotiating different terms, conditions and prices with an
individual party...in order to preserve competitive neutrality.”
Thus, the issues the Letter demands this Commission address are
apparently already covered by the express terms of the existing
MCAC-vendor agreement. In short, the Letter clearly distorts the
concept of ‘“competitively neutral basis* far beyond any
reasonable statutory interpretation.

It is essential that BA-MD begin negotiations with the data
base vendor regarding BA-MD’s participation in this aspect of the
LNP project. BA-MD requested that it be allowed to participate
in negotiations between MCAC and the vendor, but MCAC expressly
denied BA-MD permission to participate. At that point, BA-MD had
no choice but to advise MCAC orally and in writing that MCAC was
not authorized to act on BA-MD's behalf in the negotiation of

contracts, agreements or other arrangements. (Sce, _e.3..
Attachmenc A).

BA-MD continues to stand willing to nparticipate in
negotiations with the vendor, either separately or in cocoperation
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with MCAC representatives, The Letter also suggests that BA-MD
should have no objection to the MCAC contract with the vendor
because BA-MD participated in the drafting and evaluation of the
request for proposals (“RFP”). BA-MD has never claimed it was
excluded from the RFP process. However, an essential step in any
contracting process is the post-RFP negotiation of the contract
terms and conditions, because only then are the nature and extent
of the commitments of the various parties clearly spelled out.
As admitted in the Letter, however, “BA-MD was not included in
the negotiations”. (Letter, p. 2). As of this date, BA-MD
remains completely in the dark as toc the terms and conditions of
the MCAC contract which the Letter seeks to have this Commission
impose upon BA-MD.

The Letter also attempts to invoke the authority of the
North American Numbering Council ("NANC”) by stating that
*nothing” in NANC recommendations endorses Bi-MD’'s plans to
negotiate a data base vendor agreement. A better reading of the
matter is that there is nothing in any NANC recommendations that
would preclude the course cutlined by BA-MD. The letter also
raises again the fact that BA-MD is not a member of MCAC. As has
been discussed in previous correspondence, BA-MD’s position in
this regard is soundly based upon serious deficiencies in the
voting and decision making procedures contained in the MCAC
agreement. (See, e.g,, Attachments B, C and D.} 1In addition,
recent NANC statements expressly recognize that such membership
is not required and carriers that “for whatever reason choose not
to become an LLC [e.g., MCAC] member are not in any way
disadvantaged in their wuse of the LNPA's [data Dbase
administrator’s] services. Thus, such carriers will also be
permitted to operate in a competitively neutral environment.”
(NANC LNPA Selection Working Group Report, April 25, 1997, par.
4.4.9). Thus NANC, the organization tasked with addressing
number portability issues delegated by the FCC, has concluded
that “LLC membership has been specifically designed not to be a
prerequisite to utilization of the LNPA's services”. (Id.) The
Letter takes the position that BA-MD is required to join MCAC in
order to participate in the contracting process and BA-MD has no
right to otherwise contract with the data base vendor. As

reflected in the most recent NANC pronouncements, this position
is without foundation.

The Letter also apparently presumes that the workings of
MCAC and its <contractual negotiation process constitute
“competitively neutral” activities. It is clear, however, that
MCAC is made up exclusively of carriers with interests that are
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competitive with and at variance from theose of BA-MD. When its
activities are considered in light of its membership and the
voting and related procedural deficiencies referenced above, the
MCAC and its dealings cannot be considered “competitively
neutral” in any sense of the words.

It should be noted that neither the Act nor the FCC Order
even mentions the concept of a limited liability company, or
provide for any company such as the MCAC to have any role
whatsoever in the implementation of number portability. Instead,
the MCAC, which was formed by CLECs to assert their own
interests, has gratuitously arrogated that power unto itself. It
should not, however, be permitted to insert itself into the
process and exercise authority which it does not have by either
statute or regulatory order, and which it should not have. In
short, the MCAC simply has no authority to dictate any of the
terms governing the implementation of number portability, and
this Commission should disabuse it of any impression it might
have to the contrary.

The Letter demands that this Commission order BA-MD to enter
into a contract which it has not negotiated and of which it has
nc knowledge regarding the terms and conditions. The Letter
would have the Commission take this step without regard to the
existence of any legal authority for doing so, thereby placing
the Commission in an untenable legal position. This proposal
should be rejected for that reason alone.

The Letter states that BA-MD’'s negotiations with the data
base vendor will somehow *“jeopardize” the implementation of
permanent number portability in Maryland. The Letter fails,
however, to demonstrate any factual or legal basis for such a
conclusion. The only "jecopardy” results from the fact that BA-MD
has been denied the opportunity to participate in negotiations
with the data base vendor. As stated above, BA-MD stands ready
tc negotiate at any time, either on its own or with the

participation of MCAC.
Ve{izgruly yours,

RDL/ead

Attachments
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CER CATE OF SERVICE

I. Terri Yannotta, do hcreby certify that on this 17" day of June, 1997, a
copy of the foregoing "Reply of AT&T Corp." was mailed by U.S. first class mail, postage

prepaid, to the parties listed on the attached service list.

June 17, 1997
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